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Def endant noves to suppress the handgun that was
recovered by police after a physical altercation with
Phi | adel phia Police Oficers on April 11, 2009. The Defendant is
charged with being a convicted felon in possession of a handgun
used in interstate conmerce in violation of 18 U. S.C. § 922(Q).

After an evidentiary hearing, and for the reasons that
follow, the notion will be denied. *

| . BACKGROUND

A. Initial Confrontation with Police Oficers

On April 11, 2009, at approximately 9:20 p.m,
Phi | adel phia Police Oficers Ranpbs and Sl obodrian (“the
Oficers”), detailed to the 25th District, were on routine patrol
in a mrked car and in full uniform As they traveled north on
5th street, the Oficers saw a person, |later ascertained to be

Def endant Wl liam Col on (“the Defendant”), wal king north on the

! Thi s menorandum constitutes the Court’s findings of

fact and concl usi ons of | aw.



east side of 5th street towards |ndiana Avenue. Wen the
O ficers saw the Defendant, there had been no reports of crim nal
activity in the area and they had no informati on about the
Def endant or anyone fitting his description.

The O ficers saw the Defendant | ook in their direction.
At this point, presumably because he had spotted the police
crui ser, the Defendant sped up his pace and continuously | ooked
over his shoulder at the officers. O ficer Slobodrian testified
t hat the Def endant appeared so preoccupied with | ooking behind
himthat he alnost ran into a wall as he turned onto the 400
bl ock of Indiana Avenue. The Oficers also observed that the
Def endant was holding the right side of his pants with both
hands, at the waistband, with his fists cl enched.

The O ficers, who are famliar with this area of North
Phi | adel phia, have identified it as a "high-crinme" area. Neither
O ficer had seen the Defendant in the area before. However, both
O ficers grew suspicious of the Defendant because of his evasive
behavi or and the way that he was hol ding his hands at his waist.
Based on their experience and training, the Oficers state that
t hey suspected the Defendant was holding a firearmor illegal
narcotics in his waistband.

After the Oficers fornmed their suspicion, Oficer
Sl obodri an drove the patrol car al ongside the Defendant, who by

now had turned the corner and was wal ki ng east on the 400 bl ock



of Indiana Avenue. O ficer Sl obodrian asked the Defendant where
he was going. The Defendant responded, "Don't worry about it,

| "' m not doing nothing", and continued to wal k al ong I ndi ana
Avenue at a brisk pace. The Oficers continued to drive

al ongsi de the Defendant.? After following himfor a short tine,
O ficer Ranps exited the vehicle and foll owed the Defendant on
foot. Meanwhile, Oficer Slobodrian drove east and parked the
patrol car at the next street (the corner of I|Indiana Avenue and
Lawrence Street) blocking the Defendant’s antici pated path.

B. Confrontation with Oficers at the corner of |ndiana

and Lawr ence

O ficer Slobodrian exited the vehicle and proceeded
west on I ndi ana Avenue toward the Defendant. At the sane tine,
O ficer Ranps continued to foll ow about ten feet behind the
Def endant. Wen O ficer Slobodrian exited the vehicle, he said
to the Defendant, “conme here for a second ... we got to find out
where you live, are you fromthe area”. Oficer Slobodrian
testified that at this point the Defendant appeared very nervous.
O ficer Slobodrian stated that the Defendant stopped “as if were
going to take off running”. Finally, Oficer Slobodrian
testified that when the Defendant noticed O ficer Ranps behind
him the Defendant took off running. The Oficers ordered the

Def endant to stop, but he crossed the street and conti nued

2 | ndi ana Avenue is a westbound one-way street. The

patrol car turned right onto Indiana Avenue, traveling eastbound.

3



runni ng east toward Lawrence Street.

C. Initial Use of Physical Force by Oficers

Because he suspected that the Defendant may have been
arnmed, Oficer Ranpbs gave chase, caught up to the Defendant, and
used his police issued taser to stop the Defendant near the
corner of Indiana and Lawence. Although initially knocked to
the ground by the inpact of the taser, the Defendant continued to
try to flee fromthe Oficers. In response, Oficer Ranps
tasered the Defendant again. Oficer Slobodrian then attenpted
t o subdue and handcuff the Defendant. During the struggle, the
Def endant continued to reach into his waistband area. Then
O ficer Ranps tasered the Defendant one additional tine before
t he Def endant ceased resi stance.

D. Handcuffing and Frisking M. Colon

When the Defendant finally placed his hands behind his

back the O ficers were able to successfully handcuff him At the
hearing, neither Oficer was able to specifically renmenber
whet her the Defendant was handcuffed with palnms out or palns in.
Both of the Oficers testified that when a person is resisting
handcuffing, protocol calls for the handcuffs to be placed on the
person in any way possible. Oficer Slobodrian testified that he
remenbered not putting the handcuffs on particularly tight.

Once the Defendant was handcuffed and |ying on his

stomach, the Oficers conducted a prelimnary pat-down. They



rolled himonto either side and patted down his pocket areas for
weapons or contraband. Then, Oficer Sl obodrian stood the

Def endant up and wal ked himtowards the police car, in order to
conduct a full frisk. Oficer Slobodrian testified that the

Def endant was hunched over towards his right side, holding his
right side. Oficer Slobodrian thought M. Col on was hol ding his
ri ght side because he had sustained an injury. Wile Oficer

Sl obodri an was standi ng near the Defendant by the police car,

O ficer Ranbs was attenpting to renpbve his used taser cartridge
because protocol requires that the cartridge be retai ned and

| ogged as evi dence.

E. D scovery of the Handgun and Detention of M. Colon

O ficer Slobodrian then saw the Defendant reach around
to his right front waistband, pull out a black sem -automatic
handgun, and point it at the Oficers. Oficer Slobodrian yelled
“@un!” and began westling the Defendant for control of the
weapon. O ficer Ranpbs then drew his service weapon, pointed it
at the Defendant, and ordered himto drop the gun. Because the
Def endant and O ficer Slobodrian were engaged in a physical
struggle, Oficer Ranbs was not able to safely discharge his
weapon. Instead, O ficer Ranpbs drew his taser and applied the
taser directly to the Defendant’s neck and back, “dry stunning”
t he Def endant .

The taser had no i nmedi ate effect on the Defendant,



however, and O ficer Slobodrian was only able to disarmthe

Def endant after a struggle. During the struggle, the Defendant
fell into the open driver’s side of the police car while he
continued kicking the Oficers and attenpting to flee.
Utimately, the Oficers were only able to subdue the Defendant
at about the tinme other officers responded to the scene.

At the scene the police recovered a Jennings Bryco .25
cal i ber sem -automatic handgun with one live round in the chanber
and two rounds in the nmagazine. The police also recovered a
cloth holster and ammunition fromthe Defendant's person.

['1. ANALYSI S

The Defendant argues that the Oficers violated his
Fourth Anendnent right to be free fromunreasonabl e searches and
sei zures because the Oficers stopped himw thout reasonable
suspi cion and arrested hi mw thout probable cause. (Def.'s Mt.
to Suppress, doc. no. 9, at 1). Because the Defendant clains
that the gun was discovered as a result of violations of the
Def endant's Constitutional rights, he argues that the gun nust be
suppressed under the “fruit of the poisonous tree” doctrine.

At any stage in the confrontation, for the Defendant's
Fourth Amendnent protections to apply, there nust be a "seizure"
of the Defendant's person by the Oficers. There are two general
circunstances in which a court may find a seizure. The first is
if a person is restricted by physical force. The second occurs

if a show of authority restrains a person’s liberty. California
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v. Hodari D., 499 U S. 621, 625 (1991). |If a person clains that

they were seized based on a show of authority, Hodari D. requires
that there be “subm ssion to the assertion of authority”. 1d. at
626.

Under a Fourth Amendnent seizure analysis, the Court
must undertake two levels of inquiry. First, "an officer may,
consistent wth the Fourth Amendnent, conduct a brief,

i nvestigatory stop when the officer has a reasonable, articul able

suspicion that crimnal activity is afoot.” |[Illinois v. Wardl ow,

528 U. S. 119, 123 (2000) (citing Terry v. Gnhio, 392 U S. 1, 30

(1968)). The reasonabl e suspicion required for a Terry stop is a
| ess demandi ng standard than probabl e cause since it “requires a
showi ng consi derably | ess than preponderance of the evidence” and
can “arise frominformation that is less reliable” than that

required to establish probable cause. United States v.

Val entine, 232 F.3d 350, 353 (3d Gr. 2000) (internal citations
omtted). Even in situations in which the conduct justifying the
initial stop is susceptible to an innocent explanation, Terry
recogni zed that an individual could be detained for the purpose
of resolving any anbiguity. Wardlow, 528 U S. at 125.

In the second | evel of inquiry, the Court nust
determ ne when and if the Terry stop escalated to an arrest. The
police may use force “reasonably necessary to protect their

personal safety and to maintain the status quo” w thout



converting a valid Terry stop into an arrest. United States v.

Hensl ey, 469 U. S. 221, 235 (1985). At times, the line between a
Terry stop and an arrest is nore nice than bright.

To cross the line, i.e., to effectuate an arrest, the
police nust have had probable cause to justify the arrest.
“Probabl e cause exists whenever reasonably trustworthy
information or circunmstances within a police officer's know edge
are sufficient to warrant a person of reasonable caution to
concl ude that an offense has been conmtted by the person being

arrested.” United States v. Meyers, 308 F.3d 251, 266 (3d Gr

2002) (citing Beck v. Onhio, 379 U S. 89, 91 (1964)). The Court

then nust examne the totality of the circunstances | eading up to
the arrest and deci de whether, “viewed fromthe standpoint of an

obj ectively reasonable police officer, [the circunstances] anount

to probable cause.” Maryland v. Pringle, 540 U S. 366, 371

(2003) (quoting Onelas v. United States, 517 U S. 690, 696

(1996)).

Because the interaction between Defendant and the
Oficers in this case occurred in stages and under changi ng
ci rcunstances, the Court will analyze each stage of this
interaction separately. At each stage the Court will determ ne:
(1) whether there was a "seizure" which would inplicate Fourth
Amendnent protections; (2) whether the seizure was a Terry stop

or an arrest; and (3) whether the Oficers had reasonable



suspi cion or probable cause, respectively, to justify the
sei zure

A. Initial Confrontation with Police Oficers

The initial confrontation on |Indiana Avenue between the
Def endant and the O ficers was not a seizure. Oficer
Sl obodrian, patrolling in a high crinme area, had observed the
Def endant acting suspiciously and approached the Defendant to
obtain nore information. The Defendant's Constitutional rights
were not inplicated at this time. "There is nothing in the

Constitution which prevents a policeman from addressi ng questions

to anyone on the streets”. United States v. Terry, 392 U S. 1,

34 (1968) (Wiite, J., concurring). At this point, Oficers Ranos
and Sl obodrian were sinply seeking nore information. The

Def endant had every right to refuse their request, and he did
just that. Accordingly, the Defendant's Fourth Anendnent rights

are not at issue.

B. Confrontation with Officers at the corner of I|ndiana
and Lawr ence

When O ficer Slobodrian cut off the Defendant’s path
with a nmarked police car and O ficer Ranpbs approached from behind
on the 400 bl ock of Indiana Avenue, the Defendant clainms he was
seized for the first tine. He clains that the Oficers did not
have a reasonable, articulable suspicion to justify this seizure.
(Def."s Mot. to Suppress, doc. no. 9, at 2). The Governnent

clains that there was no sei zure of Defendant's person because



the Defendant did not submt to police authority. (Governnent’s
Qop. to Def.’s Mot. to Suppress, doc. no. 10, at 4).

i. Seizure Analysis

The Suprenme Court held in Hodari D. that there nust be
either the application of physical force or a subm ssion to
police authority in order for there to be a seizure. 499 U S
621, 626 (1991). Since there was no application of physical
force on the Defendant, the Court nust determ ne whether there
was a show of police authority and whet her the Defendant
submtted to it.

First, the Court concludes that there was a show of
police authority. The Oficers approached the Defendant fromin
front and behind and ordered himto stop. Second, the Court
concl udes that the Defendant did not submt to this show of
authority. Third G rcuit case |aw supports the Governnent’s
argunment that submtting to police authority requires nore than a
nmonment ary pause before di sobeying police commands.

In United States v. Waterman, the defendant refused to

put his hands in the air when confronted by police on the front
porch of a house. 569 F.3d 144, 145 (3d G r. 2009). Wen the
police drew their weapons and again asked himto put his hands in
the air, he fled into the house. |1d. The Third Crcuit reversed
the trial court, holding that there was not a sei zure because
Waterman had failed to submt to police authority. 1d. The

Court reasoned that conpliance with police orders should be
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encouraged as a public policy, and that a seizure “would seemto
require nore than a nonentary pause or inaction”. |d. at 146.
In order to submt to police authority, a suspect nust

mani f est conpliance with police orders. In United States v.

Coggi ns, a suspect submtted to police authority when he obeyed
the officer’s coomand to sit down. 986 F.2d 651, 654 (3d Cr

1993). In Johnson v. Canpbell, police effected a stop when they

wor e down an uncooperative suspect by repeatedly stating the need
for conpliance with their commands. 332 F.3d 199, 206 (3d G
2003). Finally, in Valentine, there was no subm ssion to police
aut hority when the defendant di sobeyed a police order to raise
his hands. 232 F.3d at 358-59.

Here, the Defendant did nothing nore than pause
monmentarily before he fled. He was not “worn down” by police
authority nor did he obey a single police command. On these
facts, the Defendant did not submt to police authority.
Therefore, the Defendant was not seized during the confrontation
with the Oficers in the mddle of the 400 bl ock of Indiana
Avenue.

ii. Reasonabl e Suspicion Analysis

Even if the Court were to find that a seizure had
occurred, the Oficers had reasonable suspicion to justify a
Terry stop. The Third Crcuit has held that police observation

of one or nore factors may support a finding of reasonable
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suspicion: (1)presence of a suspect in a high crinme area; (2) a
suspect’s presence on a street at a late hour; (3) a suspect’s
nervous, evasive behavior or flight frompolice; and (4) a
suspect’s behaving in a way that “conforns to police officers’

speci al i zed know edge of crimnal activity”. United States v.

Brown, 448 F.3d 239, 251 (3d Gr. 2006). Furthernore, reasonable
suspicion may fairly be prem sed on officers training and

experience. United States v. Robertson, 305 F. 3d 164, 167-68 (3d

Cir. 2002).

Three of the four factors are present here. One, the
Oficers knew fromtheir experience that the block in question
was a “drug block”. The area in which they encountered the
Def endant is well known to police for narcotics trafficking.
Two, when the Defendant spotted the police car, he acted
nervously, | ooking over his shoul der continuously and al nost
running into a wall trying to walk away fromthe car.
Addi tionally, he gave a curt, non-responsive answer to the
O ficers when they inquired where he was headed. Three, the
Def endant behaved in a way that conforns with crimnal activity.
The O ficers both testified that, based on their training and
experi ence, when people reach to their waistband, wal ki ng and

grabbing at it as Defendant was, they are often carrying
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contraband.® Therefore, based on three out of the four Brown

factors, the Oficers had a reasonabl e suspicion to seize the
Def endant .

C. Initial Use of Physical Force by Oficers

The first tinme that the Defendant was detai ned through
the use of force was when O ficer Ranpbs used his taser to subdue
t he Defendant and prevent himfromcontinuing his flight (across
| ndi ana Avenue and towards Lawence Street). The Court nust
determ ne whether this seizure was a Terry stop or an arrest, and
subsequently, whether the Oficers had reasonabl e suspicion or
probabl e cause to justify the seizure.

Courts have held that blocking a suspect’s path
approaching a suspect with weapons drawn, tackling a suspect,
handcuffing a suspect and placing a suspect in a police car do
not necessarily convert a Terry stop into an arrest.* In a case

factually simlar to the instant case, United States v. Bonner,

the Third Grcuit held that a suspect fleeing a legitimte

traffic stop created reasonabl e suspicion for a Terry stop. 363

3 The second factor, the time of day of the incident, is

not inplicated in this analysis. Wile the incident occurred at
nighttinme, it was only 9:00 p.m, not a particularly |ate hour

4 See United States v. Sharpe, 470 U.S. 675, 678 (1985)
(bl ocki ng suspect’s path, approaching with guns drawn did not
convert stop into arrest); United States v. Edwards, 53 F. 3d 616,
619 (3d Cir. 1995) (blocking in suspect’s vehicle, approaching
suspect with barking dog and hand on gun did not convert stop
into an arrest); United States v. Garza, 10 F.3d 1241, 1246 (6th
Cr. 1993) (approaching suspect with gun drawn, handcuffing
suspect and pl aci ng suspect in police car did not elevate the
stop to an arrest).
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F.3d 213, 218 (3d Cir. 2004). The police tackling and
handcuffing the suspect in order to search himdid not raise the
| evel of the seizure froma Terry stop to an arrest. 1d. The
primary difference in this case is that, in order to prevent the
Def endant fromfleeing, the Oficers used a taser rather than
tackling the Defendant.

The O ficers use of the taser on the Defendant did not
raise this confrontation to an arrest. Oficer Ranos testified
that he used his taser in order to prevent the Defendant from
fleeing onto a dark residential street (Lawence Street). Both
O ficers suspected the Defendant was carrying contraband and, for
their owm safety and the safety of others in the nei ghborhood,
did not want to pursue the Defendant through dimy lit streets.
Both Oficers testified that the police issued taser delivers a
five second jolt of electricity which nonentarily debilitates the
target. The Defendant was tased three tines, the m ni num nunber
of tinmes it took to stop himfromattenpting to flee and conply
wth the Oficers' commands to put his hands behind his back.

The Court has found, considering the four Brown
factors, that the Oficers had a reasonabl e suspicion justifying
a seizure. Under the circunstances up until this tinme, the
Oficers use of force was reasonable and it did not escalate the
seizure into an arrest for which the Oficers needed probable
cause.

D. Handcuffing and Frisking M. Colon

14



The Defendant argues that when he was handcuffed, stood
up and wal ked back to the nmarked police car, the Iength of the
det ai nnent becane indefinite and the | aw enforcenent purposes of
the Terry stop had been conpleted. Defendant contends that this
created a de facto arrest. (Def.'s Mt. to Suppress, doc. no. 9,
at 16).

The Governnent argues that the O ficers' noving the
Def endant back to the police car in handcuffs did not escal ate
t he encounter beyond a Terry stop. (Governnment's Opp. to Def.'s
Mot. to Suppress, doc. no. 10, at 12). The Governnent further
avers that, if there was an arrest at this point, the Oficers
had probabl e cause to arrest the Defendant, based on the
Def endant's actions during the Terry stop. (ld.)

i. De Facto Arrest

The Suprene Court has recognized that "if an
i nvestigative stop continues indefinitely, at sonme point it can

no | onger be justified as an investigative stop". United States

v. Sharpe, 470 U.S. 675, 685 (1985). 1In addition to the length
of the suspect's detention, the Court nust al so consider the |aw

enforcenment purposes to be served by the stop. United States v.

Hensl ey, 469 U.S. 221, 228-9 (1985).
At the point when the police lifted the Defendant up
and brought himtowards the car, Oficers had already subjected

t he Defendant to a pat down and found nothing in his pockets. ®

° At this point, the Defendant was facing a | engthy
period of detainnent. At the hearing, Oficer Slobodrian
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The | aw enforcenent purposes justifying the detainment were

of ficer safety, the safety of the community and the investigation
of a person suspected of having contraband. Wiile the Oficers
had undertaken a prelimnary pat down, a nore substantial frisk
was needed in order to achieve all three | aw enforcenent
purposes. This full frisk would have been conpleted within a
matter of mnutes. At this point, the Oficers had reasonabl e
suspicion to bring the Defendant back to the police car and
conduct a full frisk wwthin the confines of a Terry stop
Therefore, the Court declines to find a de facto arrest on these
facts.

ii. Probable Cause to Arrest Defendant

Even assum ng that a de facto arrest of the Def endant
had occurred at this point, the Court nust then determ ne whet her
the Oficers had probable cause for the arrest. The nmjor
gquestion is whether the Court may consider the Defendant's flight
frompolice in determ ning whether there was probable cause to
arrest.

The Def endant argues that he was provoked into fleeing
by observing Oficer Ranps reach for his taser as he approached

t he Defendant from behind. (Def.'s Mdt. to Suppress, doc. no. 9,

testified that he was planning to detain the Defendant after a
full frisk to get the Defendant medical attention and to
ascertain his identity. Although the Defendant could potentially
have been detai ned for sonme time, the period of actua

detai nnent, for determ ning whether a de facto arrest occurred,
was only a matter of mnutes. See United States v. Sharpe, 470
U S. 675, 685-86 (1985).
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at 17). The Defendant argues that provoked flight cannot be the
basis for probable cause to arrest. (l1d.) The Defendant then
concludes by stating that the information knowmn to Oficers at
the tine they stopped himand before he fled is insufficient to
support a finding of probable cause. (ld. at 18).

The Governnent argues that Defendant’s actions during
the Terry stop, including his flight fromthe Oficers, created
probabl e cause to arrest. (CGovernnent’s Opp. to Def.’s Mot. to
Suppress, doc. no. 12). Oficer Ranpos testified that he did not
have his hand on his taser when he approached the Def endant on
| ndi ana Avenue. O ficer Slobodrian testified that he did not
remenber seeing O ficer Ranbs's hand on his taser when he
approached the Defendant. The weight of the evidence before the
Court indicates that the Defendant’s flight was unprovoked, and
therefore, the Court can consider the flight in determ ning
whet her there was probabl e cause to arrest the Defendant.

Exam ning the totality of the circunstances |eading up
to the arrest and “viewed fromthe standpoint of an objectively
reasonabl e police officer", the Oficers had probable cause to

arrest the Defendant. See Maryland v. Pringle, 540 U S. 366, 371

(2003). The Defendant was seen acting suspiciously, walking with
his hands in his wai stband and was wal ki ng qui ckly away from
police. Both Oficers testified that in this particular

nei ghbor hood, the Defendant’s conduct was consistent with

possession of illegal contraband. Additionally, the Defendant
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gave a non-responsive answer to the Oficers when asked where he
was going. Finally, when the Oficers attenpted to stop the

Def endant, he | ooked startled, froze nonentarily and then fl ed.
Taking all of these factors together, a reasonable officer under
t he circunstances coul d believe that an of fense had been

committed by the Defendant. United States v. Myers, 308 F.3d

251, 255 (3d Gir. 2002).

E. D scovery of the Handgun and Detention of M. Colon

Regar dl ess of whether the O ficers had probabl e cause
to arrest the Defendant, or even whether they had reasonabl e
suspicion to stop himin the first place, there was a supervening
event which alters the Fourth Amendnent analysis. The Oficers
testified that the Defendant was able to draw a gun on them while
on the way back to the police car. The Defendant's new and
di stinct act of drawing the gun purged any taint and all owed for
an arrest for the new act.

The Fourth Circuit recognized as nmuch in a factually

simlar case. See United States v. Sprinkle, 106 F.3d 613, 619

(4th Gir. 1997).°% In Sprinkle, as an officer began to conduct a
Terry frisk on a suspect, a frisk that the Fourth Crcuit later
concl uded was unsupported by reasonabl e suspicion, the defendant

"pushed away and began to run." [|d. at 616. "After running

° As the Government notes in their opposition brief,
other Circuits have recognized a simlar rule, that the taint of
any illegal act could be purged by the arrestee's intervening
act. See United States v. Nooks, 446 F.2d 1283, 1288 (5th Cr.
1971); United States v. Dawdy, 46 F. 3d 1427, 1430-31 (8th Cr.
1995); United States v. Bailey, 691 F.2d 1009 (11th G r. 1982).
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about one-half block with [Oficer] Riccio in pursuit, [the
defendant] pulled a handgun fromthe front of his pants" and
shortly thereafter fired a shot at the pursuing officer. 1d.
The defendant was subsequently charged with possessing a firearm
after conviction for a felony, in violation of 18 U S.C. §
922(9g)(1). Id.

The Fourth Circuit held that "[i]f a suspect's response
to an illegal stop '"is itself a new, distinct crinme, then the
police constitutionally may arrest the [suspect] for that

crine."" 1d. at 619 (quoting United States v. Bailey, 691 F.2d

1009, 1017 (11th G r. 1982). The "new and distinct crine, even
if triggered by an illegal stop, is a sufficient intervening
event to provide independent grounds for arrest.” I1d. "A
contrary rule would virtually imuni ze a defendant from
prosecution for all crimes he mght commt that have a sufficient
causal connection to the police msconduct.” 1d. (citation and
internal quotations omtted). "Because the arrest for the new,
distinct crime is awful, evidence seized in a search incident to
that lawful arrest is adm ssible.” 1d. (citation omtted). The

reasoning of Sprinkle applies directly to the instant case.

At the suppression hearing, the Defendant argued that
the testinony of O ficer Slobodrian was not credible because it
was “inpl ausi ble” that the Defendant woul d have been able to
renove the gun from his wai stband whil e handcuffed. Oficer
Sl obodrian was the only witness who was able to testify first-
hand to seeing the Defendant pull the gun from his waistband, as
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O ficer Ranbs was, at the tinme, attenpting to detach and secure

his used taser cartridge.

O ficer Slobodrian, however, testified that the
handcuffs were not applied tightly, and that, at the tine, he was
not paying attention to why the Defendant was hol ding his right
si de because O ficer Slobodrian thought the Defendant was
injured. If the holster was positioned on the Defendant's right
hip, as both Oficers testified it was, it was entirely feasible

for the Defendant to reach the gun whil e handcuffed.

The Court finds that O ficer Slobodrian's testinony is
credi ble. Therefore, the Defendant pulling the handgun out of
his wai st represented a new crine, for which the Defendant's
arrest was supported by probable cause. COficers forced the
Def endant to drop the handgun during the comm ssion of this new
crinme. The gun was recovered by the Oficers imediately after
the altercation. It was validly seized as an instrument of

Def endant’s crim nal act.
[11. CONCLUSI ON

For the reasons set forth above, the notion will be

deni ed.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON

NO. 09-297

W LLI AM COLON

ORDER

AND NOW this 17th day of Septenber, 2009, upon
consi deration of Defendant's Mtion to Suppress Evidence (btained
in Violation of the Fourth Amendnent (doc. no. 9), Governnent's
response thereto (doc. no. 10), and the evidentiary hearing on

the notion, it is hereby ORDERED that the notion is DEN ED.

AND I'T I S SO ORDERED.
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S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



